Case 1:17-md-02782-RWS Document 271 Filed 11/01/17 Page 1 of 35

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

IN RE: ETHICON PHYSIOMESH MDL DOCKET NO. 2782
FLEXIBLE COMPOSITE ; CIVIL ACTION NO.

HERNIA MESH PRODUCTS ; 1:17-MD-02782-RWS
LIABILITY LITIGATION ;

This document relates to:

Civil Action No.:

PLAINTIFFS’ MOTION TO PRECLUDE DEFENDANTS’ EX PARTE
COMMUNICATIONS WITH PLAINTIFES’ TREATING PHYSICIANS
FOR PURPOSES OF RETAINING EXPERT WITNESSES

Plaintiffs, by and through counsel, hereby move this Honorable Court to issue
an order prohibiting Defendants’ ex parte contact with Plaintiffs’ treating physicians
for the purpose of retaining Plaintiffs’ treating physicians as “consultants” or
experts.” In support of this motion, Plaintiffs have submitted a memorandum of law

herewith.

Respectfully submitted this 1% day of November 2017,

/s/Donald Migliori
Donald Migloiri

SC Bar#102549
Motley Rice, LLC

28 Bridgside Blvd

Mt. Pleasant, SC 29464
Attorney for Plaintiffs
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FONT CERTIFICATION

Pursuant to Local Rule 7.1 D, | hereby certify that the foregoing document

was prepared using Times New Roman 14 point type as provided in Local Rule 5.1.

/s/ Donald A. Migliori
Donald A. Migliori

CERTIFICATE OF SERVICE

| certify that on the 1% day of November, 2017, | electronically filed
the foregoing document with the Clerk of Court using the CM/ECF system which
will automatically send e-mail notification of such filing to the following

attorneys of record:
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Email:
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com
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Email:
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

IN RE: ETHICON PHYSIOMESH MDL DOCKET NO. 2782
FLEXIBLE COMPOSITE ; CIVIL ACTION NO.

HERNIA MESH PRODUCTS ; 1:17-MD-02782-RWS
LIABILITY LITIGATION ;

This document relates to:

Civil Action No.:

PLAINTIFFS’ MEMORANDUM TO PRECLUDE DEFENDANTS’ EX
PARTE COMMUNICATIONS WITH PLAINTIFFS’ TREATING
PHYSICIANS FOR PURPOSES OF RETAINING EXPERT WITNESSES

Plaintiffs, by and through counsel, hereby submit this brief in support of their

motion to prohibit Defendants’ ex parte communications with Plaintiffs’ treating
physicians for the purpose of. retaining Plaintiffs’ treating physicians as
“consultants” or experts.” In support thereof, Plaintiffs state as follows:

INTRODUCTION AND LEGAL ARGUMENT

This litigation "involves men and woman who were implanted with
Defendants’ Physiomesh Flexible Composite device (“Physiomesh™) for hernia
repair{ Plaintiffs’ claims involve defective design and/or manufacture of the
Physiomesh, which creates an unreasonable risk of severe adverse reactions to the
mesh or mesh components including severe injuries and other complications, as well

as claims regarding Defendants’ failure to warn. All parties recognize that this
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litigation will involve several experts from a variety of medical and scientific
disciplines.

l. DEFENDANTS AND COUNSEL FOR DEFENDANTS SHOULD
BE PRECLUDED FROM ANY EX PARTE COMMUNICATIONS
WITH PLAINTIFFS’ TREATING PHYSICIANS FOR PURPOSES
OF RETAINING EXPERT WITNESSES

Ex parte communications between defense counsel and Plaintiffs™ treating
physicians are generally prohibited in MDL proceedings. Such ex parte
communications undermine the physician-patient relationship; sanction the release
of confidential information without safeguards; place defense counsel and
physicians in a potential conflict of interest; and encourage doctors to become
experts against their patients.

Federal and state courts have routinely prohibited or at least restricted
defendants’ counsel’s ability to communicate “ex parte” with a plaintiff’s physician
based on the confidential physician-patient relationship and/or the HIPAA Privacy

Rule, 45 C.F.R. § 164.5121. For example, in another hernia mesh product liability

1 A 2003.article in the American Journal of Trial Advocacy noted that “[n]ationally,
the clear majority view is that such ex parte communications are disfavored in the
law.” D. Wirtes, et al., An Important Consequence of HIPAA: No More Ex Parte
Communications Between Defense Attorneys and Plaintiff's Treating Physicians,
27:1 Am. J. Trial Advoc., at 5-6 (2003). This article catalogued the cases: in all,
thirty-six states either banned ex parte interviews by defense counsel or had placed
“such significant restrictions on them that they cannot truly be called ex parte
communications.” Id. (collecting citations).
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MDL, In re: Kugel Mesh Hernia Repair Patch Litig., 2008 WL 2420997, *1 (D.R.1.
2008), the court rejected the defendants’ motion to communicate “ex parte” with
plaintiffs’ doctors, holding that “the just option...is to protect the relationship
between a doctor and patient by restricting defendants from conducting ex parte
communications with plaintiffs’ treating physicians but allowing plaintiffs’.counsel
to engage in ex parte interviews with those doctors who have not-been named as
defendants.”® The court in In re: Kugel relied expressly on Judge Fallon’s earlier
decision in In re: Vioxx Prods. Liab. Litig., 230 F.R.D. 473,477 (E.D. La. 2005),
wherein Judge Fallon recognized that the defendant has various means to access
information from the plaintiffs’ doctors, such as medical records, “Plaintiff Profile
Forms,” and depositions. Furthermore, these Defendants have had extensive access
to and relationships with these Plaintiffs’ doctors through their sales and marketing
and physician training departments, many of which continue to date. Through their
marketing and training representatives, these Defendants have had the opportunity
to provide these.doctors with significant amounts of information about these
products “ex parte.” While Plaintiffs have no way to know what Defendants may or

may not have told these doctors about these products, Judge Fallon noted in In re:

2 1t should be noted here that the Kugel MDL involved polypropylene mesh devices
sold for hernia repair by C.R. Bard, Inc., the Defendant who brought this letter
motion.
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Vioxx, supra, that “[a]s a practical matter, the Defendants already have information,
including documentation, regarding what its representatives told the treating
physicians about [the subject devices]. Therefore, the Defendants don’t need the
doctors to tell them in ex parte conferences what they already know.” 230 F.R.D..at
476.

Here, Plaintiffs contend that Defendants should not be “allowed to
communicate with Plaintiffs’ physicians for purposes of identifying potential
experts. On August 26, 2008, Judge Alice B. Gibney, Presiding Justice of the Rhode
Island Superior Court, was faced with a virtually.identical motion filed by the
plaintiffs in the then-existing hernia mesh dlitigation, consisting of over 1000
individuals who alleged injury as a result of the defective and dangerous condition
of the Kugel hernia Patch that was designed, distributed and manufactured by
defendants, Davol, Inc. and C.R. Bard, Inc. Specifically, the plaintiffs filed a motion
to preclude the defendants.from retaining plaintiffs’ treating physicians as consulting
experts. See In re: All Individual Kugel Mesh Cases, 2008 R.I. Super LEXIS 101 at
*1 (R.l. Super. August 26, 2008). Plaintiffs’ motion was premised upon their
concerns_that (1) any ex parte communication between defense counsel and
plaintiffs’ treating physicians presented a grave risk of unauthorized disclosure of
confidential patient information; (2) the defendants’ retention of plaintiffs’ treating

physicians would result in a physician-patient conflict due to the fact that many of
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Plaintiffs’ treating physicians were likely to become fact witnesses at trial; and (3)
that any such communication was in violation of the court’s prior order prohibiting
ex parte communications.® Id. at *2.

The defendants objected to the plaintiffs’ motion on several grounds. The
defendants argued that such ex parte communication would not violate any. prior
order of the court nor would it violate the physician-patient privilege because
defendants were not intending to inquire as to the healthcare or treatment specific to
any individual plaintiff—rather, defendants’ contacts would purportedly be limited
to the issue of general causation. Id. at *2-3. Defendants also argued that as a
practical matter, such an order would effectively bar defendants from retaining
experts in this litigation due to the “high-volume hernia experts in the country who
may have used the Kugel Patch...[and-who] have likely treated as patients one or
more of the Plaintiffs in this litigation.” Id. at *3.

The court, in no uncertain terms, rejected each of the defendants’ arguments
as “disingenuous.” Id. at *4, 9. Judge Gibney noted that in order to provide any
helpful information to the defendants regarding the physician’s experiences with the

KugelPateh, the physicians would likely have to disclose information about

$Judge Gibney also granted plaintiffs’ motion for a protective order prohibiting
defense counsel from having any ex parte communications with plaintiffs’ treating
physicians. See Protective Order Prohibiting Ex Parte Communication, Abbott et al.
v. Davol Inc. et al. (R.I. Super. Ct. April 28, 2008) (Gibney, J.) (attached as Exhibit
1).
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individual plaintiffs. The court emphasized its concern that such information may
prove “highly prejudicial to plaintiffs” and “presents a conflict should these
physicians be called to testify at trial.” Id. at *5. Judge Gibney emphasized the
importance of the level of trust inherent in a physician-patient relationship, noting
that “a patient is entitled to the assurance that his or her physician will not discuss
his or her medical condition, however generically, with representatives of the
opposition.” Id. at *6. Accordingly, the court held that the defendants’ ““Scout’s
Honor’ promise not to inquire as to individual [plaintiff]. cases” was “utterly
disingenuous”, and further, that any “potential inconvenience” to the defendants in
retaining expert witnesses was “significantly, outweighed” by the risk of
unauthorized medical disclosures. Id. at *4-6.

The court also rejected the defendants’ contention that an order prohibiting
defendants’ ex parte communications for the purpose of retaining consulting or
expert witnesses would create an insurmountable barrier in securing expert witnesses
in that litigation..In.so holding, the court opined that it “simply cannot accept that
every knowledgeable physician in the country has performed surgery on one or more
of the Plaintiffs in this matter. Once again this argument is disingenuous.” Id. at *8.
The Court noted that the defendants would have “ample” opportunity to defend their
cases through ordinary discovery procedures, including depositions of the plaintiffs’

treating physicians. Id. at *7-8. Accordingly, the court granted the plaintiffs’ motion,
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reiterating its previous protective order which prohibited ex parte communications
between defendants’ and plaintiffs’ treating physicians, for any purpose. Id. at *9.
The court held that in order to protect the plaintiffs’ privileged medical information,
the defendants may only retain consulting experts who were not treating physicians
in the litigation. Id.

Judge Gibney’s order and the reasoning outlined therein was subsequently
adopted by United States Magistrate Judge Lincoln D. Almond, who along with
former Senior United States District Judge for the District of Rhode Island, Mary M.
Lisi, was in charge of overseeing the multi-district hernia mesh litigation in the
District Court for the District of Rhode Island. In his September 19, 2008
Memorandum and Order denying the defendants’ motion to permit communications
with consulting surgeon experts:who are also treating physicians, Magistrate
Almond noted that the defendants’ motion “requires the Court to balance the trust
and confidentiality embodied in the physician-patient relationship against a litigant’s
right to reasonably garner a defense.” See Memorandum and Order, In Re: Kugel
Mesh Hernia. Repair Patch Litig., MDL No0.07-1842 (D.R.l. Sept. 19, 2008)
(attached.as Exhibit 2). Magistrate Almond rejected as “unsupported and
unpersuasive” the defendants’ argument that the large number of plaintiffs in the
then-existing hernia-mesh MDL (approximately 1,800 individual cases at the time

this order was entered) would preclude the defendants from retaining any consultants
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who are not also the plaintiffs’ treating physicians. Id. at pp. 2-3. The court noted that
the defendants were wholly unable to provide any evidence that the potential pool of
consulting expert physicians was limited. In fact, the court reasoned that the
defendants’ claims of prejudice were belied in light of the fact that these cases had
been pending in the MDL for “quite some time” and “only one surgeon to.date has
fallen into the consultant/treating physician category.” Id. at p..3. Accordingly,
Magistrate Almond denied the defendants’ motion and ordered that “[a]ll ex parte
communication with Plaintiffs’ treating physicians — for@ny. purpose — is hereby
prohibited.” Id.

Courts overseeing similar product MDLs have also noted the dangers inherent
in allowing defense counsel to engage in ex parte communications with plaintiffs’
treating physicians for the purposes of retaining consulting experts. See In re: Seroquel
Products Liability Litigation,.2008 U.S. Dist. LEXIS 34631 at *12 (M.D. Fla. March
21, 2008) (acknowledging.‘‘the potential for misuse of [ex parte physician contact
for purposes of. retaining physician experts], the danger of inappropriate
communications ‘and the possibility of conflicts and complexities as the cases
develop and the varying roles of physicians intertwine.”); see also Order and Reasons
in Xarelto (Rivaroxaban) Products Liab. Litig., MDL No. 2592 at p. 17 (E.D. La.
March 9, 2016) (Fallon, J.) (“The Court is aware that service as a physician-expert,

even in cases unrelated to the physician’s patients, may complicate the relationship
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between the physician-expert and his or her patients. A patient may feel betrayed, or
at the very least uncomfortable, if his or her physician represents a company that the
patient is suing in a products liability case. Courts must be sensitive when
considering ex parte contacts that may jeopardize the physician-patient
relationship.”) (Order attached as Exhibit 3).

Accordingly, for the reasons articulated above, Plaintiffs request that
Defendants be precluded from retaining any consultants or experts who are also
physicians of Plaintiffs’ in this litigation.

CONCLUSION
For the reasons discussed herein, Plaintiffsrespectfully seek an Order from this
Honorable Court that prohibits Defendantsfrom having have any ex parte contact
with Plaintiffs’ treating physicians:for.the purpose of retaining Plaintiffs’ treating
physicians as “consultants” or experts.” Plaintiffs have submitted a proposed Order

herewith.

Respectfully submitted this 1% day of November 2017,

/s/ Donald Migliori
Donald Migliori

SC Bar #102549
Motley Rice, LLC

28 Bridgeside Blvd

Mt. Pleasant, SC 29464
Attorney for Plaintiffs
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

IN RE: ETHICON PHYSIOMESH MDL DOCKET NO. 2782
FLEXIBLE COMPOSITE ; CIVIL ACTION NO.

HERNIA MESH PRODUCTS ; 1:17-MD-02782-RWS
LIABILITY LITIGATION ;

This document relates to:

Civil Action No.:

ORDER

For good cause shown, Plaintiffs’ Motion to Preclude Defendants’ Ex Parte
Communications with Plaintiffs’ Treating Physicians For Purposes of Retaining
Expert Witnesses is GRANTED. Accordingly, it is hereby ORDERED that
Defendants and counsel for Defendants may not contact any treating physician of
any Plaintiff in this litigation for purposes of retaining an expert or consulting expert.

It is so ORDERED.

Richard W. Story
United States District Judge



